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http://www.mol.gov.tw/media/2687930/101%E5%B9%B4%E5%BA%A6-%E5%8B%9E%E9%80%80%E5%8F%8A%E5%8B%9E%E4%BF%9D%E8%80%81%E5%B9%B4%E7%B5%A6%E4%BB%98%E6%96%BC%E9%9B%A2%E5%A9%9A%E9%85%8D%E5%81%B6%E9%96%93%E5%A6%82%E4%BD%95%E5%88%86%E9%85%8D%E4%B9%8B%E6%B3%95%E5%88%B6%E5%BA%A6%E6%A1%88.pdf
http://www.mol.gov.tw/media/2687930/101%E5%B9%B4%E5%BA%A6-%E5%8B%9E%E9%80%80%E5%8F%8A%E5%8B%9E%E4%BF%9D%E8%80%81%E5%B9%B4%E7%B5%A6%E4%BB%98%E6%96%BC%E9%9B%A2%E5%A9%9A%E9%85%8D%E5%81%B6%E9%96%93%E5%A6%82%E4%BD%95%E5%88%86%E9%85%8D%E4%B9%8B%E6%B3%95%E5%88%B6%E5%BA%A6%E6%A1%88.pdf
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The economic consequences for

women of marriage, divorce,

separation and death have been of
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growing concern to the Committee.

Research  conducted in  some
countries has found that while men
usually experience smaller, if not
minimal, income losses after divorce
and/or separation, many women
experience a substantial decline in
household income and increased
dependence on social welfare, where
it is available. Throughout the world,
female-headed households are the
most likely to be poor. Their status is
inevitably  affected by global
developments such as the market
economy and its crises; women’s

increasing entry into the paid
workforce and their concentration in
low-paying jobs; persistent income
inequality within and between States;
growth in divorce rates and in de
facto unions; the reform of social
security systems or the launching of
above all, the

new ones; and,

persistence of women’s poverty.
Despite women’s contributions to the
economic well-being of the family,
their economic inferiority permeates

all stages of family relationships,
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often owing to their responsibility

for dependants.
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The Committee has consistently
concluded that the elimination of
discrimination against women
requires States parties to provide
for substantive as well as formal
equality. Formal equality may be
achieved by adopting
gender-neutral laws and policies,
which on their face treat women
and men equally. Substantive
equality can be achieved only
when the States parties examine
the application and effects of laws
and policies and ensure that they
provide for

equality in fact,

accounting for women’s
disadvantage or exclusion. In
respect of the economic
dimensions of family relations, a
substantive equality approach must
such as

address matters

discrimination in education and
employment, the compatibility of
work requirements and family
needs, and the impact of gender

stereotypes and gender roles on

16




women’s economic capacity.
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States

address the sex- and gender-based

parties are obligated to
discriminatory aspects of all the
various forms of family and family
relationships. In  respect of
discrimination against women, they
must address patriarchal traditions
and attitudes and open family law
and policy with the same scrutiny

that 1s given to the “public” aspects

of individual and community life.
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In some States parties, the law also
provides for registered partnerships
and establishes rights and
responsibilities between the parties.
States may extend social and tax
benefits to registered partnerships to

varying degrees.
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De facto unions are not registered
and often do not give rise to any
rights. Some  States, however,
recognize de facto unions and
establish equal rights and
responsibilities for them that can

vary in scope and depth.
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Certain forms of relationships

(namely, same-sex relationships) are

17




A58 hlE %o T e (B

oo ek B YR AAKRIE
/\

not legally, socially or culturally
accepted in a considerable number of
States parties. However, where they
are recognized, whether as a de facto
union, registered partnership or
marriage, the State party should
ensure protection of the economic
rights of the women in those

relationships.

29 FETEwLEM G X | States parties that provide for
R & JFFr 2 0E A A &s 0 | registered partnerships must ensure
AR TheniE Rer R o2 enis | equal rights, responsibilities  and
AEX R T EETS treatment between the partners in
T iEfriFg o T ¥ L Fen | economic matters addressed by the
EIRVRAE Y i 244 | legislation on those partnerships. The
B PR E e Bl ke | recommendations contained below
F R o apply mutatis mutandis in States
parties that recognize registered
partnerships in their legal order.
30 e FlE AR FG S E Women enter de facto unions for a
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variety of reasons. Some States
provide a legal framework for
recognizing de facto unions at some
point, such as upon the death of a
partner or the dissolution of the
relationship.  Where such legal
frameworks do not exist, women

may be exposed to economic risks

18




when a cohabiting relationship ends,
including  when  they  have
contributed to maintaining a

household and to building other

assets

31 4R ¢ &% 215 - 4z | The Committee determined in its
BV (N H) ¥+ general recommendation No. 21 that
% 1 xRz NE KA | the elimination of discrimination
P e R AR E against women in de facto unions is
FR&adr~ o £ f €2 | included in State party obligations
E RN N - R K under article 16 (1). In States parties
TR o A%k L iE S 35 | where such unions exist, and with
G BEH L A GRS regard to relationships in which
FmdiEs g YRR S neither partner is married to another
NIt - R b i person or is in a registered
2 Hord 3 Logew s ¥ partnership with another person, the
PP & 325 FE 4 0 e | Committee  recommends  that  the
EAENR DI EE . AE State party consider the situation of
= ‘Qé“lim)» Z EAGLE e | women in these unions, and of the
A2 o Rlve pRag * T o< g4 5] | children resulting from them, and
HuE IR o take the necessary measures to
ensure the protection of their
economic rights. In countries where
de facto unions are recognized by
law, the recommendations contained

below apply mutatis mutandis.
34 In some systems, marriages or other

recognized forms of union may be
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undertaken only by written contract.
Some systems allow the option of
contractual agreements concerning
property to be undertaken prior to or
during the marriage. States must
ascertain that women are not left
with less protection than they would
have under the standard or default
marriage provisions, owing to grave

inequality in bargaining power.
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When States parties provide for the

possibility of making private

contractual  arrangements  with
respect to the distribution of marital
and other property following the
dissolution of marriage, they should
take  measures to  guarantee
non-discrimination, respect public
order, prevent the abuse of unequal
bargaining power and protect each
spouse from abuse of power in
These

protective measures may include

making such  contracts.
requiring that such agreements be
written or subject to other formal
requirements and providing for
retroactive invalidation or for

financial or other remedies if the

20




contract is found to be abusive.
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Some legal systems make a direct
link between grounds for divorce and
the financial consequences of
divorce. Fault-based divorce regimes
may condition financial rights on the
lack of fault. They may be abused by
husbands to eliminate any financial
obligation towards their wives. In
many legal systems, no financial
support is awarded to wives against
whom a fault-based divorce has been
Fault-based divorce

different

pronounced.
regimes may include
standards of fault for wives and
husbands, such as requiring proof of
greater infidelity by a husband than
by a wife as a basis for divorce.
Fault-based economic frameworks
frequently work to the detriment of
the wife, who is usually the

financially dependent spouse.
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States parties should provide for
separating the principles and
procedure dissolving the marriage
relationship from those relating to
the economic aspects of the

dissolution. Free legal aid should be

21




provided to women who do not have
the means to pay for court costs and
attorney fees, so as to ensure that no
woman is forced to forgo her

economic rights to obtain a divorce.
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Most laws, customs and practices
relating to the financial
consequences of marriage
dissolution can be broadly classified
into two categories: distribution of
property and maintenance after
divorce or

separation. Property

distribution and post-dissolution
maintenance regimes often favour
husbands regardless of whether laws
appear neutral, owing to gendered
assumptions  relating to  the
classification of marital property
insufficient

subject to division,

recognition of non-financial
contributions, women’s lack of legal
capacity to manage property and
gendered family roles. In addition,
laws, customs and practices relating
to the post-dissolution use of the
family home and chattels clearly
women’s

have an impact on

post-dissolution economic status.
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44 T R F]F A € FesgdF% | Women may be barred from claiming
JRp A 42 F DK | property rights for lack of recognized
waefE & F R4 A ch{T | capacity to own or manage property,
2ot o NP AFIR A | or the property regime may not
PRI ‘%“ B F R DR recognize  property accumulated
AT RES Ao %‘?%ir during the marriage as subject to
i}uii ;‘}iéﬁt‘ %12 2 5 52 | division  between the parties.
TRy w4 - Interrupted education and
iR A RAFERE (2 & R | employment histories and childcare
ooy xﬁﬂ&%iﬁ)‘(#‘ég responsibilities frequently prevent
*A) o A € frig A %] | women from establishing a path to
2 @A EE bt A | paid employment (opportunity cost)
# B T adm S A WSAFs § | sufficient to support their
HPREHAHBARA o post-dissolution family. These social

and economic factors also prevent
women living under a regime of
separate property from increasing
their individual property during
marriage.

45 ihERPIEEL B> T F | The guiding principle should be that
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the economic advantages and

disadvantages related to the
relationship and its dissolution
should be borne equally by both
parties. The division of roles and
functions during the spouses’ life
result in

together should not

detrimental economic consequences

23




for either party.

46 G WP AR T Y4y | States parties are obligated to
fe(eV)~ B> > LT %4 | provide, upon divorce and/or
LIWA4FEP B % R 03 B4 | separation, for equality between the
Ao YRR KIE P - parties in the division of all property
> ¥R F 8 o1 B~ 18 | accumulated during the marriage.
P A Al eZb e dm s @ States parties should recognize the
#éétﬁgﬁ;gkﬁﬂiy B o value of indirect, including

non-financial, contributions  with
regard to the acquisition of property
acquired during the marriage.

47 SORBERT AL ES States parties should provide for
%3 AN feEF T E | equal formal and de facto legal
e frg A4 A 2 2 | capacity to own and manage
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property. To achieve both formal and
substantive equality with respect to
property rights upon the dissolution
of marriage, States parties are
strongly encouraged to provide for:

* Recognition of use rights in
property related to livelihood or
compensation in order to provide for
replacement  of  property-related
livelihood.
 Adequate housing to replace the use
of the family home.

* Equality within the property
available to

regimes couples
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(community separate

property,
property, hybrid), the right to choose
property
understanding of the consequences

regime, and an

of each regime.

* Inclusion of the present-value
computation of deferred
compensation, pension or other
post-dissolution payments resulting
from contributions made during the
marriage, such as life insurance
policies, as part of the marital
property subject to division.
 Valuation of non-financial
contributions to marital property
subject to division, including
household and family care, lost
economic opportunity and tangible
or intangible contributions to either
spouse’s career development and
other economic activity and to the
development of his or her human
capital.

» Consideration of post-dissolution
spousal payments as a method of
providing for equality of financial

outcome.

o1

Survivorship rights to social security
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payments (pensions and disability
payments) and in contributory
pension systems play a large role in
States parties in which couples pay
significant sums into those systems
during the relationship. States parties
are obligated to provide for equality
between men and women in terms of
spousal and survivorship benefits
from social security and pension

systems.
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States parties are obligated to adopt
laws of intestate succession that
comply with the principles of the
should

ensure:  Equal treatment of

Convention. Such laws

surviving females and males. ¢ That
customary succession to use rights or
title to land cannot be conditioned on
forced marriage to a deceased
spouse’s brother (levirate marriage)
or any other person, or on the
existence or absence of minor
children of the marriage. ¢ That
disinheritance of the surviving
spouse is prohibited. ¢ That “property
dispossession/grabbing” is

criminalized, and that offenders are




duly prosecuted.
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